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DISCUSSICON: The immigrant visa petition was denied by the
Director, California Service Center, and is now before the
Associate Commissioner for Examinationg on appeal. The appeal will
be dismissed.

The petitioner ig a church. It seeks classification of the
beneficiary ag a special immigrant religious worker pursuant to
section 203 (b) (4) of the Immigration and Nationality Act (the
"Act™"), 8 U.S5.C. 1153 (b) (4), in order to employ him as a "music
director and missionary" at a salary of $2,000 per month or $24,000
per vear.

The director denied the petition finding that the beneficiary’s
claimed volunteer work with the petitioner, while a full-time
student, was insufficient to satisfy the requirement that he had
been continuously carrying on a religious occupation for at least
the two years preceding the filing of the petition. The director
also found that the duties of the position were primarily secular
and were not qualifying as a religious occupatiomn.

On appeal, counsel for the petitioner argued, in pertinent part,
that "It ig indisputable that full time religious training and
education qualify an individual for I-360 immigrant benefites."

Section 203 (b) (4) of the Act provides classification to qualified
special immigrant religious workers as described in section
101 (a) (27) (C) of the Act, 8 U.S.C. 11l0l(a) {(27) (C), which pertains
to an immigrant who:

(i) for at least 2 years immediately preceding the time
of application for admission, has been a member cof a
religious denomination having a bona fide nonprofit,
religious organization in the United States;

(ii) seeks to enter the United States--

{I) solely for the purpose of carrying on the vocation
of a minister of that religiocous denomination,

(ITI) before October 1, 2003, in order to work for the
organization at the request of the organization in a
professional capacity 1in a religious vocation or
occupation, or

{ITTI) before October 1, 2003, in order to work for the
organization {or for a bona fide organization which is
affiliated with the religious denocmination and is exempt
from taxation as an organization described in sgection
501 (c) (3) of the Internal Code of 1986) at the request of
the organizaticn in a religious vocation or occupation;
and
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(iii) has been carrying on such vocation, professgioconal
work, or other work continucusly for at least the 2-year
period degcribed in clausge (i).

The petitioner in this matter is described as an independent church
recognized by the Internal Revenue Service with the appropriate tax

exempt status. The beneficiary is described as a native and
citizen of Korea who was last admitted to the United States on June
19, 1998, as an F-1 student. The beneficiary’s Form I1-20-ID

reflects that, upon completion of an English language course at
Sisa American Language Center, Los Angeleg, California, he was
authorized to pursue a three-year program in "church music" at
Bethesda Christian Univergity from January 24, 2000 to January 23,
2003.

In order to establish eligibility for classification as a special
immigrant religious worker, a petitioner must satisfy each of
geveral eligibility requirements.

The first issue in the director’s decision 1is whether the
petitioner has established that the beneficiary had had the
requisite two years of continuous experience in a religious
occupation.

8 C.F.R. 204.5(m) (1) states, in pertinent part, that:

All three types of religious workers must have been
performing the vocation, professional work, or other work
continuously (either abroad or in the United States) for
at least the two year period immediately preceding the
filing of the petition.

The petition was filed on March 24, 2000. Therefore, the
petitioner must establish that the beneficiary was continuously
carrying on a religious occupation since at least March 24, 1998.

In this case, the senior pastor of the petitioner submitted a
letter dated February 21, 2000 asserting that the beneficiary
"served faithfully" an affiliated church in Korea since 1975, "has
been primarily engaged in his religious occupation and calling® in
Korea from 1994 to the time he departed for "religious training" in
the United States in 1998.

Counsel’s argument 1is not persuasive. First, the beneficiary
entered the United States in June 1998 and commenced a program of
language study. Clearly language study is not considered engaging
in a religious occupation.

Second, contrary to counsel’s argument, study by a lay person at a
religious or Bible college is not considered engaging in a
religious occupation. Counsel did not cite any precedent decision
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or other legal authority for his argument that it is "indisputable"
that such studies satisfy the priocr experience requirement. To the
contrary, 1in Matter of Z-, 5 I&N Dec. 700 (Comm. 1954), the
Commissioner held that continued study by an ordained member of the
clergy wag not interruptive of his or her continuous practice of a
religious wvocation. The beneficiary in this c¢ase 1is not an
ordained member of the clergy and has never been engaged in a
religious vocation as defined in this proceeding. Accordingly, any
period of time spent studying at a bible c¢ollege does not
constitute continuous work experience as a lay person 1in a
religious occupation.

Third, the petitioner asgerted that the beneficiary’s service to
his church commenced in 1975. It 1eg noteworthy that the
beneficiary’s date of birth is in 1965. The petitiocner’s claim
therefore appears to be that the beneficiary‘s religious work
commenced at the age of ten. Such a claim is not persuasive.

In evaluating a c¢laim of prior work experience for special
immigrant c¢lassification, the Service distinguishes common
membership and participation in one‘’s church from engaging in a
religious occupation, regardless of the level of devotion or the
amount of time spent in church activities. Merely being an active
member of a church congregation 1s not considered engaging in a
religious occupation for the purpose of special immigrant
clagsgification. In this case, there 1s no evidence that the
beneficiary has ever been engaged in a lay religious occupation
which is restricted to full-time paid employment by a church in a
position that requires specific religious training.

The next issue is whether the petitioner has established that the
proposed position qualifies as a religious occupation for the
purpose of special immigrant classification.

8 C.F.R. 204.5(m) (3) states, in pertinent part, that each petition
for a religious worker must be accompanied by:

(1ii) A letter from an authorized official of the
religious organization in the United States which (as
applicable to the particular alien) establishes:

() That, immediately prior to the filing of the
petition, the alien has the required two years of
membership in the denomination and the reguired two years
of experience in the religicus vocation, professiocnal
religious work, or other religious work.

* * *

(D) That, if the alien is to work in another religious
vocation or occupation, he or she is qualified in the
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religious vocation or occupation. Evidence of such
qualifications may include, but need not be limited to,
evidence establishing that the alien 1s a nun, monk, or
religious brother, or that the type of work to be done
relates to a traditional religious function.

8 C.F.R. 204.5(m) (2) statesg, in pertinent part, that:

Religious vocation means a calling to religious life
evidenced by the demonstration of commitment practiced in
the religious denomination, such as the taking of vows.
Examples of individuals with a zreligious vocation
include, but are not limited to, nung, monks, and
religious brothers and sisters.

Religious occupation means an activity which relates to
a traditional —zreligious function. Examples of
individuals in religious cccupations include, but are not
limited to, liturgical workers, religious instructors,
religious counselors, cantors, catechists, workers in
religious hospitals or religiocus health care facilities,
migsionaries, religicusg translators, or religious
broadcasters. This group does not include janitors,
maintenance workers, c¢lerksg, fund raisers, or persgons
gsolely involved in the solicitation of donations.

To establish eligibility for special immigrant classification, the
petitioner must establish that the specific position that it is
offering qualifies as a religious occupation as defined in these
proceedings. The statute 1is silent on what constitutes a
"religious occupation" and the regulation states only that it is an
activity relating to a traditional religious function. The
regulation does not define the term "traditional religious
function" and ingtead provides a brief list of examples. The list
reveals that not all employees of a religious organization are
considered to be engaged in a religious occupation for the purpose

of special immigrant classification. The regulation states that
positions such as cantor, missionary, or religiocus instructor are
examples of qualifying religious occupations. Persons 1in such

positions must complete prescribed courses of training established
by the governing body of the denomination and their services are
directly related to the creed and practice of the religion. The
regulation reflects that nonqualifying positions are those whose
duties are primarily administrative or secular in nature. Persons
in such positions must be qualified in their occupation, but they
require no gpecific religious training or theological education.

The Service therefore interprets the term "traditional religious
function" to require a demonstration that the duties of the
position are directly related to the religious creed of the
denomination, that specific prescribed religicus training or
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theological education is regquired, that the position is defined and
recognized by the governing body of the denomination, and that the
position 1s traditionally a permanent, full-time, galaried
occupation within the denomination.

The record in this matter is insufficient to establish that the
proposed position of "music director" constitutes a qualifying
religious occupation. The duties of the position were described
as selecting music for worship services and working with the choir.

First, the petitioner provided no information regarding the size of
its congregation, the number of worship services, the size of its
choir, or the number of c¢hoir performances. Absent such
information, the Service is unable to concluded that the position
of cheir director could reascnably be a full-time permanent
position in the church. Simply gecing on record without supporting
documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. See Matter of Treasure Craft
of California, 14 I&N Dec. 190 (Reg. Comm. 1972).

Second, the duties of the position do not appear to constitute the
duties of a religious occupaticon as contemplated by the
regulations. Music is a component of the worship services of many
religious denominations. However, the performance of music for a
religious organization is not considered a qualifying religious
occupation for the purpose of special immigrant classification. A
musical background, rather than a theological one, is the only
prerequisite for the pesition. There is no inherent requirement
that a person employed as a music or choir director be a member of
the employer’'s denomination or that he or she participate in the
worship services, beyond providing the musical direction. The
duties of the position are not necessarily dependent on any
religious background or prescribed theclogical education. Nor is
the performance o<f the duty directly related to the creed and
practice of the denomination. Accordingly, it must be concluded
that the petitioner has failed to establish that the position of
music director constitutes a qualifying religious occupation within
the meaning of section 101l(a) (27} (C) of the Act.

A petitioner must demonstrate its ability to pay the proffered
wage.

8 C.F.R. 204.5(g} (2) states, in pertinent part, that:

Any petition filed by or for an employment-based
immigrant which requires an offer of employment must be
accompanied by evidence that the prospective United
States employer has the ability to pay the wage. The
petitioner must demonstrate this ability at the time the
priority date is established and continuing until the
beneficiary obtains lawful permanent residence. Evidence
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of this ability shall be either in the form of annual
reports, federal tax zreturns, or audited financial
statements.

The petitioner in this matter has not furnished the church’s annual
reports, federal tax returns, or audited financial statements.
Therefore, the petitioner has not satisfied the documentary
requirement of this provisiomn.

The petitioner must demonstrate that a qualifying job offer has
been tendered.

8 C.F.R. 204.5(m) (4) states, in pertinent part, that:

Job offer. The letter from the authorized official of
the religious organization in the United States must
state how the alien will be solely carrying on the
vocation of a minister, or how the alien will be paid or
remunerated if the alien will work in a professicnal
capacity or in other religious work. The documentation
should c¢learly indicate that the alien will not be solely
dependent on supplemental employment or the solicitation
of funds for support.

In this case, the petitioner has not demonstrated that it has ever
had any salaried employees, has not established the ability to
remunerate the beneficiary, and has not reasonably established its
intent to employ the beneficiary in a full-time permanent manner.
Abgent such information, it must be concluded that the petitiocner
has failed to establish that the alien would not be dependent on
supplemental employment. It is further noted that the petitioner
has filed multiple petitions for alien employees. Abgent a clear
demonstration that the petitioner has both the ability and the
intention to employ a number of alien workers in a permanent full-
time capacity, the petitioner’s unsupported job-offer letter is not
sufficient to establish that a bona fide offer of qualifving
employment has been tendered.

In reviewing an immigrant visa petition, the Service must consider
the extent of documentation and the c¢redibility of that
documentation as a whole. The petitioner bears the burden of proof
in an employment-based visa petition to establish that it will
employ the alien in the manner stated. See Matter of Izdebska, 12
I&N Dec. 54 (Reg. Comm. 1966); Matter of Semerijian, 11 I&N Dec. 751
{Reg. Comm. 1966). Inherently, the Service must consider that the
possible rationale for the instant petition is the church’s desire
to assist an alien member of its congregation to remain in the
United States for purposes other than provided for under the
special immigrant religious worker provisions. Based on the record
as constituted, the petitioner has not adequately demonstrated that
it has either the ability or the intention to remunerate the
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beneficiary in a permanent salaried position or that the
beneficiary seeks to enter the United States to pursue this
occupation.

The burden of proof in these proceedings rests solely with the
petiticoner. Section 291 of the Act, 8 U.S.C. 1361. Here, the
petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



